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When Pension Plans Send Checks to Ex-Employees, the Problems Are Just Starting

BY TERRY DUNNE

‘‘T he check’s in the mail!’’ When someone re-
sponsible for sending a check uses this old ad-
age, it usually implies that the money may

never have been sent in the first place. In just the oppo-
site case, retirement plans have a much different prob-
lem, in that they actually do send checks to ex-
employee plan participants that are returned or just
never cashed.

Over time, plan sponsors have mailed checks to doz-
ens, hundreds, or even thousands of ex-employees who
participated in their plans only to have the checks re-
turned, marked ‘‘address unknown,’’ or they just re-
mained uncashed. Depending on the size of the plan
and how long it has been established, these stale dated
checks can represent thousands or even millions of dol-
lars. Collectively, adding all retirement plans together,
they add up to billions of unclaimed dollars.

It is abundantly clear that, whether these checks
were returned by the U.S. Postal Service or just not
cashed, the intended recipients still have the right to
claim this money in the future. Meanwhile, each retire-
ment plan has a fiduciary responsibility to administer
these accounts and manage these funds until the par-
ticipants claim their balances or until the plan sponsor
opts to utilize automatic rollover individual retirement
accounts in appropriate situations. Unfortunately, a

plan fiduciary that fails to do so can be subject to fines
or even lawsuits.

Many Retirement Plans Have This Problem
Most uncashed checks are the result of plan partici-

pants’ not realizing they have money owed to them and
plan sponsors’ not sufficiently informing participants of
the existence of their benefits or of their rights as par-
ticipants. Also, many participants move without notify-
ing their former employers.

In reality, the problem with uncashed checks starts
when participants fail to give their previous employers’
human resources or benefits departments any guidance
about what they want done with the balance in their re-
tirement accounts or fail to send a notice when they
move. Some of the checks are returned by mail and
some are not returned. Some of the checks were sent to
people who have not moved but for some reason do not
respond to any correspondence about their account and
do not cash their checks when received. There are also
checks that have been sent to account owners who have
specifically requested to be closed out and have asked
that the balance be sent to them. But, for no apparent
reason, the checks have neither been cashed nor re-
turned.

This scenario is likely to continue since, while more
people are participating in retirement plans, the em-
ployee attrition rate is quite high. According to the Bu-
reau of Labor Statistics, the median number of years
that wage and salary workers stayed with an employer
was only 4.6 years as of January 20121. This number
was even lower for younger workers, as employees ages
25 to 34 stayed with an employer for a median number
of 3.2 years. It is likely that this uncashed-check di-
lemma will continue.

The number of people participating in retirement
plans is at a record high. A recent survey conducted by
Aon Hewitt found that the number of workers partici-
pating in company-sponsored retirement plans stands
at 78 percent, compared to 68 percent a decade ago.2 A
big reason for this jump is largely due to automatic en-
rollment programs.

1 See http://www.bls.gov/news.release/tenure.nr0.htm.
2 See Aon Hewitt 2013 Universe Benchmark Report: http://

www.aon.com/human-capital-consulting/thought-leadership/
retirement/Reports_2013_Universe_Benchmarks.jsp?utm_
source=aonhewitt&utm_medium=banner&utm_
campaign=2013universe

Terry Dunne (tdunne@mtrustcompany.com) is
managing director of automatic rollovers at
Millennium Trust Co., located in Oak Brook,
Ill. The company works with numerous
recordkeepers and third-party administrators
to provide automatic rollover services to their
plan sponsor clients.
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Additionally, even if a worker is aware of these ben-
efits, the Internal Revenue Service does not require
them to consent to or request distributions of less than
$1,000 for checks to be mailed. Tax code Section
411(a)(11) states: ‘‘. . . a participant must consent to the
distribution of an accrued benefit if the present value of
that benefit exceeds a certain amount.’’ This means that
plans may automatically distribute amounts that are
less than $1,000 without the participant consenting to
or requesting the distribution.

Given the increased number of participants, it is in-
creasingly difficult for plan sponsors to keep track of
former employees and stay current on their personal in-
formation, such as their addresses. This often results in
checks being mailed to the wrong person or being re-
turned by the post office. Even if a plan participant
hasn’t moved away, there are other reasons that lead to
a disconnect with plan sponsors. For instance, if a for-
mer employee dies and a plan sponsor is unaware, a
check can remain uncashed indefinitely unless a rela-
tive goes out of their way to inform the plan sponsor.

Plan sponsors have no option but to continue to in-
vest time and resources trying to communicate with
these individuals while, at the same time, keeping de-
tailed records of the balances. The file for each account,
regardless of how small, must show the investments
that were sold to close the account, when the check was
issued and mailed, on what bank it was drawn, and the
withholding amount sent to IRS. It must also note when
or if the check was returned and the date it was offi-
cially designated as uncashed. Because the funds repre-
sented by the check are considered plan assets, the re-
cord must show where the funds were deposited and
any interest that was earned. Think of the complica-
tions that may occur if the sponsoring company is sold
or merges with another company.

What Is Done With the Funds Reflected by
These Checks?

What happens when a financial institution serves as
a plan’s custodian or recordkeeper? Can the money rep-
resented by returned or uncashed checks come off the
plan books? Can the financial institution retain the
float? The Department of Labor dealt with these ques-
tions in 1993 when it said that funds from returned
checks are plan assets, so financial institutions or ser-
vice providers could not use them to earn money for
themselves.3 This was challenged a year later by the
American Bankers Association, which claimed that
these funds were not plan assets.4 In response, the DOL
reiterated its earlier position and noted that, if a plan fi-
duciary or service provider tried to earn interest on the
float, it would be considered prohibited self-dealing
even if the assets were moved to a separate account
designated for participant distribution.5

Some companies may believe that they can use the
funds from these checks for corporate use. Not true.

Nor can the plan use them to cover other types of ex-
penses except for forfeitures if allowed under the plan
document. If this happens, the plan or plan sponsor
must maintain reporting procedures and must still be
able to pay a valid claim should a participant decide
later to claim their funds from their account.

Retirement plans in states with escheat statutes
should not escheat these funds either. The DOL takes
the position that the Employee Retirement Income Se-
curity Act prohibits retirement plans from escheating
these funds except in the case of plan terminations, in
which ERISA Section 514(a)’s preemption provision
takes precedence.6 In 1999, Illinois sought the funds
from uncashed checks, and the courts prevented this
from happening.7 To put it simply, plan sponsors’ re-
sponsibilities to plan participants supersede state laws
regarding escheatment.

The Solution: Automatic Rollover IRAs
Fortunately for the participants, as well as the plan it-

self, the plan sponsor may opt to follow the DOL’s safe
harbor route to deal with returned or uncashed checks.
According to the DOL, if an uncashed check is un-
claimed by a plan participant, the funds remain plan as-
sets. When applicable, these funds can be rolled into an
IRA in the name of the participant or their beneficiary.8

According to a final ruling from the DOL’s Employee
Benefits Security Administration, plan sponsors ‘‘will
be deemed to have satisfied their fiduciary responsibili-
ties in connection with automatic rollovers of certain
mandatory distributions to individual retirement
plans.’’9

EBSA’s final ruling ‘‘establishes conditions under
which a fiduciary will be deemed to satisfy the fiduciary
obligations under ERISA Section 404(a) in connection
with the automatic rollover of a mandatory distribution
of between $1,001 and $5,000, as described in amended
Code Section 401(a)(31)(B), and certain other distribu-
tions described in Code Section 411(a)(11) and not de-
scribed in section 401(a)(31)(B).’’10

This means that plan sponsors that consider partici-
pants to be missing or nonresponsive can take advan-
tage of automatic rollover IRAs if a participant’s bal-
ance is less than $5,000 and the sponsor meets the
DOL’s safe harbor requirements, which include:

s The rollover amount cannot be more than $5,000,
plus amounts (and earnings) rolled over from other
plans.

s The account balance must be rolled over to an en-
tity authorized by IRS to act as an IRA custodian, such
as a trust company, bank, credit union, or registered
mutual fund.

s The rolled-over money must be invested in a prod-
uct that meets requirements relating to preserving prin-

3 See Advisory Opinion Letter 93-24A (09/13/1993) http://
www.dol.gov/ebsa/programs/ori/advisory93/93-24a.htm

4 See American Banker’s Association January 1994 Trust
Letter, ‘‘Special Analysis, Perspectives on the ‘Float’ Issue,’’ at
http://www.aba.com/Pages/default.aspx.

5 See Information Letter to the American Bankers Associa-
tion (8/11/94) at http://www.dol.gov/ebsa/regs/ILs/
il081194.html.

6 See Advisory Opinion Letter 94-41A (12/7/94) at http://
www.dol.gov/ebsa/programs/ori/advisory94/94-41a.htm

7 Commonwealth Edison v. Vega, 174F. 3d 870 (22 EBC
2794, 7th Cir. 1999).

8 See http://www.dol.gov/ebsa/regs/fedreg/final/
2004021591.htm

9 Id.
10 Id..
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cipal and providing a reasonable rate of return and li-
quidity.

s The fees and expenses for the IRA cannot be more
than the fees and expenses the IRA provider charges for
similar, nonautomatic rollover IRAs.

s The participant must have the power to enforce
the terms of the IRA.

Automatic rollover IRAs can also be used for larger
balances if part of a terminating defined contribution
plan.

IRA rollover custodians will open an IRA account in
the name of the plan participant and place the funds in
investments that are intended to minimize risk, pre-
serve the principal, maintain liquidity, and give a rea-
sonable rate of return. These investments include
money market funds, interest-bearing savings accounts,
certificates of deposit, and stable value products. Not
only is this in line with the DOL’s guidance on IRAs, it
also follows the DOL’s recommendations regarding fi-
duciary responsibilities.11

Most IRA custodians will take multiple steps to locate
participants whose retirement accounts have been
rolled over in order to connect them with their funds.
There will most likely be an initial search to confirm the
most up-to-date address available. Then a notice is
mailed to them with instructions on how to claim their
IRA. If an individual’s identity is confirmed to be that of
a plan participant, the IRA account will be classified as
active.

These participants will most likely be provided with a
welcome packet including necessary paperwork and
pertinent information regarding their IRA accounts, as
well as answers to frequently asked questions and ac-
cess to legal disclosure documentation. This brings par-
ticipants up to speed on their benefits and their options.

There will also be an agreement between the plan
sponsor and the custodian that follows regulatory
guidelines as to when during this process an individual
can continue to be designated as missing or nonrespon-
sive. This would include whether:

s address information for the person is not included
in the files received from the plan sponsor,

s an address provided by the plan is different from
the U.S. Postal Service National Change of Address
(NCOA) records, and the participant remains unrespon-
sive to outreach at the NCOA-identified address,

s communications such as welcome packets or tax
forms sent by the custodian are returned by the U.S.
Postal Service because the address is invalid or the in-
dividual no longer lives at the address given, and

s when initial attempts to track down plan partici-
pants are unsuccessful, they will remain on record as
missing, but additional attempts will still be made to lo-
cate them.

Plan sponsors searching for automatic rollover pro-
viders may find assistance by contacting organizations
such as the American Society of Pension Professionals
& Actuaries, the International Foundation of Employee
Benefit Plans, the National Institute of Pension Admin-
istrators, or the Profit Sharing/401k Council of America.
A search of the Internet for automatic-rollover provid-
ers is another approach. Most likely this will provide a
link to each firm’s website to learn if it will accept funds
from stale dated or uncashed checks.

Conclusion
Data from across the country show just how serious

the uncashed checks dilemma is for plan sponsors. Es-
timates regarding the amount of unclaimed plan assets
range into the billions of dollars, with hundreds of thou-
sands of plan participants remaining disconnected from
their funds and plan sponsors forced to hold onto them
as plan assets. With administration costs continuing to
pile up, escheatment not being an option in many cases,
and the threat of fines and lawsuits increasing the lon-
ger plan sponsors fail to follow through on their fidu-
ciary responsibilities, it becomes clear that automatic
rollover IRAs provide an easy, fiduciary solution to the
problem of uncashed checks.11 Id.
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